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Dear Sir:

Enclosed for filing on behalf of NEXTLINK Communications, L.L.C. are reply
comments on access to rights of way. An original and 16 copies are included for distribution
to the Commissioners.

We have delivered by hand today a copy of this letter and the reply comments in hard
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comments to Gloria Shambley; and a copy of the reply comments to the International
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NEXTLINK, a privately financed competitive local carrier,

files these reply comments to emphasize
to rights-of-way and related facilities
local competition. Although this Lssue

in the opening comments than some »ther

the importance of access
for the development of
received less attention

issues, NEXTLINK strongly

believes that access to rights-of-way and facilities is the

single largest immediate barrier tc local facilities-based entry.

Unless this Commission issues strong rules mandating access and

procedures to enforce those rules, facilities-based local

competition cannot even begin.

NEXTLINK therefore, files these reply comments to make the

following specific points: (1! access to right-of-way and

facilities is the most immediate barrier to facilities-based

entry and requires action by this Iommission; (2) the new right

of access established by the Act should

be enforced by this

Commission in the first instance, 2ot by the States;

(3) utilities should not be allowed to

"regerve" facilities fcr

future use to limit access by other carriers; and (4) this

Commission should establish clear procedures for carriers

aggrieved by failures to provide access.

A. Access to Right-of-Way and Facilities Is Essential
for the Development of Facilities-Based Local

Competition.

As it described in its previous Comments, NEXTLINK is a new

carrier that is seeking to develop facilities in various markets

around the country to compete for local

service with incumbent

carriers. Although NEXTLINK has experienced many forms of delay
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and resistance to competition, the single most important barrier
to NEXTLINK’s entry at this time is access to rights-of-way,
poles, conduit and the like.

Nor has the problem of access been cured by passage of the
Act. Indeed, NEXTLINK has approached a variety of municipalities
and utilities in many areas around the country since the Act and
has been repeatedly rebuffed. Pointing out the provisions of the
Act, moreover, has not been a scolution. Instead, a number of
utilities have challenged NEXTLINK to find a viable avenue of
redress. NEXTLINK has not had one.

As well as outright denials of access, NEXTLINK has
experienced the imposition of extraordinarily burdensome and
expensive conditions for access. These include revenue or
facilities-sharing arrangements in which the incumbent utility
seeks, in effect, to become NEXTLINK’gs partner. In addition,
NEXTLINK has discovered that it, as the "new kid on the block"” is
routinely required to reimburse, indemnify, insure and otherwise
make whole all existing carriers using facilities or
rights-of-way. All of these demands, too, have been made since
the Act. But NEXTLINK has no choice but to comply if it wishes
to enter a particular market.

Only action by this Commission to establish substantive
guidelines and procedural remedies will help ameliorate this
problem. Otherwise, the promise of facilities-based entry will

remain just that -- a promise that goes unfulfilled because of
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the unwillingness of incumbent utilities to provide access on

reagonable and nondiscriminatory rates, terms and conditions.

B. This Commission Should Promulgate Detailed Nation-
wide Rules to Effectuate the Right of Access Under
the Act.

As the Act recognizes, nondiscriminatory access to poles,
ducts, conduits and rights-of-way on reasonable rates, terms and
conditions is critical to the eventual success of facilities-
based entry into the local telecommunications marketplace. As
proposed in the NPRM, therefore, the Commission should promulgate
rules that further define the right of access granted under the
Act. See NPRM 99 220-25. By contrast, the incumbent local
carriers generally comment that the Commission should not
promulgate such rules because pole attachment rates, terms and
conditions predominantly are governed under State law as provided
in Section 224. These commenting parties ignore both the plain
language and intent of the Act.

Section 224, as amended by the Act, creates a right of
access to poles, ducts, conduits, and rights-of-way owned or
controlled by utilities and its scope has been broadened to apply
to telecommunications companies, as well as to cable television
companies. See 47 U.S.C. § 224(a) & (f) (1996). The aAct, for
the first time, creates a right of access to right-of-way and
facilities for telecommunications carriers.

That section also provides in relevant part,

Nothing in this section shall be construed to
apply to, or to give the Commission

jurisdiction with respect to rates, terms,
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and conditions, or access to poles, ducts,
conduits, and rights-of-way as provided in
subsection (f), for pole attachments in any
case where such matters are regulated by a
State.

Id. § 224 (c) (1) (emphasis added to amending language). By itg
express terms, section 224 may deprive the Commission of
jurisdiction under that section over pole attachment rates, terms
and conditions, or access to poles, ducts, conduits, and rights-
of-way, but only when a State regulates these matters.

Some States do in fact regulate the rates, terms and
conditions of pole attachments by cable television companies, as
previously required by section 224. But far fewer States
regulate the pole attachment rates, terms and conditions imposed
on telecommunications companies And, virtually no State
mandates access to poles, ducts, conduits, and rights-of-way as
required by the Act. The Commission. therefore, has jurisdiction
over access, rates, terms and conditions of attachment to utility
poles by telecommunications companies at least until States enact
legislation to assume jurisdiction over these issues.

Even if a State assumes such jurisdiction, however, the
Commission has an independent responsibility to ensure that local
exchange companies fulfill their "duty to afford access to the
poles, ducts, conduits, and rights-of-way of such carrier to
competing providers of telecommunications services on rates,
terms, and conditions that are consistent with section 224 ."

47 U.S.C. § 251(b) (4) (1996); see id. § 271 (c) (2) (B) (iii)
(including in "competitive checklist" for Bell operating company
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entry into interLATA markets that the BOC provide
"nondiscriminatory access to poles. ducts, conduits, and rights-
of -way owned or controlled by the Bell operating company at just
and reasonable rates in accordance with the requirements of
section 224"). Section 224 (c) (1) potentially limits Commission
jurisdiction only as derived from that section. Section 251 (and
271) are an entirely separate section providing entirely
different bases for Commission jurisdiction.

Congress established the general requirements for pole
attachments by telecommunications and cable companies in
section 224, but then provided the Tommission with specific
jurisdiction in section 251 to ensure that incumbent local
exchange carriers do not use bottleneck pole, duct, conduit, and
right-of-way facilities to thwart >r undermine competition. The
Commission, therefore, has -- and should assert -- jurisdicticn
over accessg, ratesg, terms and conditions of attachment to
incumbent LECs’ poles, ducts, conduitsg, and rights-of-way by (or
available to) competitors, regardless cof the existence or extent
of State regulation.

C. The Incumbents’ Claims of the Need to Establish
"Reserve Requirements" Should Be Rejected.

A common theme running through the comments of many of the
incumbent carriers and utilities is the claim that the Commission
should not attempt to limit their ability to establish reserves
for future use. See, e.g., Comments of Ohio Edison Company at 4;

Comments of Bell Atlantic at 13. As NEXTLINK indicated in ite
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initial Comments, the Commission should give particular scrutiny
to claims that right-of-way or facilities are needed for future
use and not available to competitive carriers that wish to use
the capacity currently. In fact, NEXTLINK suggests the
Commission establish a presumption that such a claim is
insufficient under the Act.

NEXTLINK is aware that utilities may need a capacity for
future use. However, the primacy of competitive entry
established by Congress in the Act outweighs such intangible and
unknown claims of future necessity, which generally can be
resolved through technical solutions later on. Furthermore,
NEXTLINK’'s experience is that such claims often are masks for an
anticompetitive purpose on the par:r of a carrier or utility that
wishes to forestall competition by a new entrant such as
NEXTLINK.

Finally, the Commigssgion should explicitly note in its rules
that the "insufficient capacity" basis for denial of access is
only available to a utility directly providing electrical
service. No such grounds for denia! are included in the
provisions applicable to telecommunications carriers controlling
facilities or rights-of-way and none should be recognized by the
Commission.

D. The Commission Should Establish Procedures for

Expeditious Resolution of Disputes Concerning
Access to Rights-of-Way and Facilities.

Today, NEXTLINK has a statutory right of access, but no

remedy if access is refused. Given the importance of access to
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the development of local facilities-based competition, the
Commission should adopt strong measures to provide such a remedy.

At a minimum, the Commission should establish an expeditious
complaint procedure whereby carriers or utilities declining
access bear a heavy burden of proof and must reply within a short
period of time to any complaints. In order to expedite access,
moreover, the Commission should establish short time frames in
which incumbent carriersg and utilities must respond initially to
requests for access and provide access thereafter.

In the same vein, and to avoid unnecessary disputes, the
Commission should rule broadly and in advance that access must be
provided on the same terms and conditions that the incumbent
applies to itself or itg affiliates In addition, the Commission
should define and limit the reasons of safety, reliability and
engineering to require them to be based only on generally
accepted and published industry-wide criteria, not the criteria
developed or applied by an individual utility.

With such rules and procedures, carriers such as NEXTLINK
will be able to achieve the access that is critical to deployment
of their alternative local networks. Any delay or lack of
clarity in Commission action in this area will only serve to

delay and burden competitive entry.
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CONCLUSION
Congress recognized the incentives of the incumbent carriers

and utilities to refuse reasonable access for competitors to
rights-of-way and facilities. By adopting an explicit right of
access for the first time, Congress has made clear the critical
importance of access for facilities-based competition. The
Commission should promulgate rules tc fulfill Congress’s goals.

Respectfully submitted,

NEXTLINK COMMUNICATIONS, L.L.C.

J. Scott Bonney, Vice President
Regulatory and External Affairs

DAVIS WRIGHT TREMAINE
Its Attornevs

sy Lol ) WAW%%

Daniel M. Waggoner
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1801 Pennsylvania Ave., NW
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Jenner and Block
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Counsel for MCI
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3000 K St., NW, Suite 300
Washington, D.C. 20007
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3000 K St., NW, Suite 300
Washington, D.C. 20007
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Lansing, MI 48933
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Michigan Public Service Commission
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P.O. Box 360
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MobileMedia Communications, Inc.
2101 Wilson Bivd., Suite 935
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Montana Public Service Commission
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P. O. Box 202601
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1350 New York Ave., NW, Suite 1100
Washington, D.C. 20005-4798
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National Association of
Commissions for Women
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Washington,D.C. 20036
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National Association of
Development Organizations
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Washington, D.C. 20001
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P. O. Box 684
Washington, D.C. 20044
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Washington, D.C. 20005
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Washington, D.C. 20036
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Television Association, Inc.
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Washington, D.C. 20004
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Washington,D.C. 20009
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Washington, D.C. 20036
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Washington, D.C. 20037
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Adelphia, MD 20783



Douglas L. Povich
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Washington, D.C. 20007
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P. O. Box 94927
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New Hampshire Public Utilities Colmmisiso
8 Oid Suncook Road

Concord, NH 03301-7319

David Kaufman
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New York State Consumer Protection
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Davis Wright Tremaine
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Seattle, WA 988101-1688

Attorneys for NEXTLINK
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Robert S. Foosaner
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Nextel Communications, Inc.

800 Connecticut Ave., NW, Suite 1001
Washington, D.C. 20006
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Stephen L. Goodman

Halprin, Temple, Goodman & Sugrue
Suite 850, East Tower

1100 New York Ave., NW,
Washington, D.C. 20005

Counsel for Northern Telecom Inc.
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William J. Balcerski
NYNEX

1111 Westchester Ave.
White Plains, NY 10604

Robert S. Tongren

David C. Bergmann

Thomas J. O'Brien

Karen J. Hardie

Office of the Ohio Consumers' Counsel
77 South High St., 15th Floor
Columbus, OH 43266-0550
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Steven T. Nourse
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Public Utilities Commission of Ohio
180 East Broad Street

Columbus, OH 43215-3793



Emest G. Johnson

John Gray

Maribeth D. Snapp
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Piper & Marbury, L.L.P.

1200 19th St., NW, 7th Floor
Washington, D.C. 20036

Attorneys for Omnipoint Corporation
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Joan Smith
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Oregon Department of Justice

1162 Court Street, NE
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Attorney for Oregon Public
Utility Commission

Lisa M. Zaina

Ken Johnson

OPASTCO

21 Dupont Circle, NW, Suite 700
Washington, D.C. 20036
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Randall E. Cape

John W. Bogy

Pacific Telesis Group

140 New Montgomery St., Rm. 1530A
San Francisco, CA 94105

Margaret E. Garber

Pacific Telesis Group
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Washingotn, D.C. 20004
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Reed Smith Shaw & McClay
Suite 1100 - East Tower

1301 K St., NW

Washington, D.C. 20005-3317
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Maureen A. Scott

Veronica A. Smith

John F. Povilaitis

Pennsylvania Public Utility Comission
P. O. Bopx 3265
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Mark J. Goiden

Robert R. Cohen

Personal Commuications Industry Assn.
500 Montgomery St., Suite 700
Alexandria, VA 22314-1561
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Daniel E. Smith
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1400 Sixteenth St,., NW, Suite 500
Washington, D.C. 20036
Attorneys for PRONET Inc.

Joe D. Edge
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Tina M. Pidgeon

Drinker, Biddle & Reath

901 Fifteenth St., NW

Washington, D.C. 20005

Attorney for Puerto Rico Telephone Co.
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Fietcher, Heald & Hildreth, P.L.C.

1300 North 17th St., 11th Floor
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Telephone Company

James D. Ellis

Robert M. Lynch

David F. Brown
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SDN Users Association, inc.
P. O. Bopx 4014
Bridgewater, NJ 08807
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Christopher C. Cinnamon
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107 W. Michigan Ave.,

Suite 400
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Association
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P.O. Box 11649
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South Dakota Public Utilities Commission
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Southermn New England Telephhone Co.
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Ginsburg, Feldman and Bress

1250 Connecticut Ave., NW

Washington, D.C. 20036

Attorneys for Southern New England
Telephone Co.
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H. Richard Juhnke

Sprint Corporation

1850 M St., NW, 11th Floor
Washington, D.C. 20036

Jonathan M. Chambers
Sprint Spectrum, L.P.
1801 K Street, NW.,
Suite M-112
Washington, D.C. 20036

Jonathan D. Blake

Kurt A. Wimmer

Gerard J. Waldron

Donna M. Epps

Covington & Burling

1201 Pennsylvania Avenue, N.W.

PO Box 7566

Washington, D.C. 20044-7566

Attorneys for Sprint Spectrum and American
Personal Communications

Michael S. Fox

John Staurulakis, Inc.
6315 Seabrook Road
Seabrook, MD 20706

Prof. Nicholas Economides
Stern School of Business
New York University

New York, NY 10012

Chris Barron

TCA, Inc.

3617 Betty Drive, Suite |
Colorado Springs, CO 80917

Margot Smiley Humphrey

Koteen & Naftalin, L.L.P.

1150 Connecticut Avenue, N.W.

Suite 1000

Washington, D.C. 20036

Attorney for TDS Telecommunications
Corporation

Howard J. Symons

Sara S. Seidman

Mintz, Levin, Cohn, Ferris, Glovsky &
Popeo, P.C.

701 Pennsylvania Ave., NW, Suite 900
Washington, D.C. 20004

Attomeys for Tele-Communications, Inc.

Linda L. Oliver

Kyle D. Dixon

Hogan & Harison L.L.P.

555 Thirteenth Street, N.W.

Washington, D.C. 20004

Counsel for Telecommunications Carriers
for Competition



Philip L. Verveer

Sue D. Blumenfeld

Thomas Jones

Willkie Farr & Gallagher

Thre Lafayette Centre

1155 21st St., NW

Washington, D.C. 20036

Attomeys for Tele-Colmmunications, Inc.

Bridger Mitchell

Charles River Associates, Inc.
285 Hamilton Ave., Suite 370
Palo Alto, CA 94301
Economic Consultant for Tele-
Communications, Inc.

Jot D. Carpenter, Jr.
Telecommunications Industry Association
1201 Pennsylvania Avenue, N.W.

Suite 315

Washington, D.C. 20004

Charles C. Hunter

Hunter & Mow, P.C.

1620 | Street, N.W.

Suite 701

Washington, D.C. 20006

Attomeys for Telecommunications Resellers
Association

Encamita Catalan-Marchan

Maria Pizarro-Figueroa

Telefénica Larga Distancia
de Puerto Rico, Inc.

Metro Office Park

Building No. 8, Street No. 1

Guaynabo, PR 00922

Alfred M. Mamlet

Philip L. Malet

Colleen A. Sechrest

Steptoe & Johnson L.L.P.

1330 Connecticut Avenue, NW.

Washington, D.C. 20036

Counsel for Telefénica Larga Distancia de
Puerto Rico, Inc.

Pat Wood, il

Robert W. Gee

Judy Walsh

Public Utility Commission of Texas
7800 Shoal Creek Bivd.

Austin, TX 78757

Suzi Ray McClelian

Laurie Pappas

Texas Office of Public Utility Counsel
7800 Shoal Creek Bivd., Suite 290-E
Austin, TX 78757

Tim Raven

Texas Telephone Association
400 West 15th Street

Suite 1005

Austin, TX 78701-1647

Paul B. Jones

Janis A, Stahlhut

Donald F. Shepheard

Time Wamer Communications
Holdings, Inc.

300 Stamford PI.

Stamford, CT 06902

Aaron |. Fleischman

Richard Rubin

Mitchell F. Brecher

Steven N. Teplitz

Fleischman and Walsh

1400 Sixteenth St., NW

Washington, D.C. 20036

Attormeys for Time Wamer
Communications Holdings, Inc.

Jim Whitefield

Gary L. Mann

TSTCI

3721 Executive Center Dr.
Suite 200

Austin, TX 78731-1639

Robert B. McKenna

Kathryn Marie Krause

James T. Hannon

Dan L. Poole

U S WEST, Inc.

1020 18th St., NW, Suite 700
Washington, D.C. 20036

Steve Hamien

Unicom, Inc.

5450 A Street

Anchorage, AK 89518-1291

Perry W. Woofter

United Calling Network, Inc.
1200 29th Street, N.W.
Suite 200

Washington, D.C. 20007



Jennifer Simpson

United Cerebral Palsy Associations
1660 L Street, NW.

Suite 700

Washington, D.C. 20036

Jordan Clark

United Homeowners Assn.
1511 K St., NW
Washington, D.C. 20005

Edmund H. Worthy, Jr.

United Senior Health Cooperative
1331 H St., Suite 500
Washington,d.C. 20005

Mary McDermott

Linda Kent

Charles D. Cosson

Jere W. Glover

David W. Zesiger

United States Small Business
Administration

409 Third Street, S.W., Suite 7800

Washington, D.C. 20416

Keith Townsend

United States Telephone Association
1401 H St., NW, Suite 6700
Washington, D.C. 20005

Stephen F. Mecham

Utah Public Service Commission
160 East 300 South

P. O. Box 45585

Saft Lake City, UT 84145

Jeffrey L. Sheidon

Sean A. Stokes

UTC

1140 Connecticut Avenue, N.W.
Suite 1140

Washingtion, D.C. 20036

C. J. Cain

Utilex, inc.

PO Box 991
Greenville, NC 27834

Raymond G. Bender, Jr.
J. G. Harrington
Peter A. Batacan
Dow, Lohnes & Albertson
1200 New Hampshire Ave., N.W., Suite 800
Washington, D.C. 20036
Attormeys for Vanguard Celiular
Systems, Inc.

James U. Troup

L. Charies Keller

Arter & Hadden

1801 K. Street, N.W., Suite 400K

Washington, D.C. 20006

Attomeys for Vartec Telecom, Inc., Transtel,
Telephone Express, CGl, and
Communigroup Inc. of Mississippi

Sheldon M. Katz

George E. Young

Vermont Dept. of Public Service
Drawer 20

Montpelier, VT 056520-2601

Edward C. Addision

Virginia State Corporation Commisison
Divison of Communications

P.O. Box 1197

Richmond, VA 23218

Terry A. Vann

Richard A. Finnigan

Washington Independent Telephone
Association

2405 Evergreen Park Drive SW

Suite B-1

Olympia, WA 88502

Carol Weinhaus

University of Fiorida Coliege of Business
Administration

121 M. Vernon St.

Boston, MA 02108

Charles H. Kennedy

James A. Casey

Morrison & Foerster, LLP

2000 Pennsylvania Ave., N.W.
Suite 5500

Washington, D.C. 20006
Attomey for the Westem Alliance



Marc A. Stone

Fred Williamson & Associates, Inc.
2921 East 91st St., Suite 200
Tulsa, OK 74137-3300

Timothy R. Graham

Robert M. Berger

Joseph M. Sandri, Jr.

WinStar Communications, Inc.
1146 19th Street, N.W.
Washington, D.C. 20036

Dana Frix

Mary C. Albert

Antony R. Petrilla

Swidler & Berlin, Chtd.

3000 K Street, N.W., Suite 300
Washington, D.C. 20007

Counsel! for WinStar Communications, Inc.

Suzi Ray McClelian

Laurie Pappas

Texas Office of Public Utility
Counsel _

7800 Shoal Creek Blvd., Suite 290-E

Austin, TX 78757



